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Federal M ne Safety and Health Review Commi ssion (FF.MS. HRC.)
O fice of Adm nistrative Law Judges

ROBERT BUELKE, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. WEST 86-192-D
V. DENV- CD 86-8
THUNDER BASI N COAL COVPANY, Bl ack Thunder M ne
RESPONDENT
DECI SI ON

Appearances: M. Robert W Buel ke, Gllette, Wom ng,
pro se.;
Charles W Newcom Esqg., Sherman and Howard,
Denver, Col orado,
for Respondent.

Bef ore: Judge Cetti

This case is before ne upon the conpl aint by Robert Buel ke
under section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. 0O 801 et seq., the "Act", alleging that his
| ayoff on January 31, 1986, by Thunder Basin Coal Conpany,
(Thunder Basin), was in violation of section 105(c)(1) of the
Act . (FOOTNOTE 1)
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On January 31, 1986, Thunder Basin Coal Conpany conducted a
layoff at its Black Thunder Basin mine near Wight, Woning. In
that |ayoff, the workforce was reduced by approxi mately 140
enpl oyees. Approxi mtely 100 of those enpl oyees were hourly
enpl oyees, and approximately 40 of those enpl oyees were
managenment enpl oyees. Eight of the mners laid off were
electricians who fell within the reduction in workforce criteria
established and used by the conpany in conducting a layoff at its
m ne. One of the eight electricians laid off was M. Buel ke,
conplainant in this action.

Conpl ai nant contends that he fell within the reduction in
wor kforce criteria established by the Conpany because he engaged
in activities protected under the Act. Thunder Basin denies that
it in any way discrimnated against M. Buelke in violation of
Section 105(c) of the Act. Thunder Basin states that M. Buel ke
was one of approxi mately 140 enpl oyees, including 40 managenent
enpl oyeees, laid off on January 31, 1986 because of |ack of work
and that the lay off occurred under reduction in force criteria,
whi ch was established in 1983.

Thunder Basin also contends that M. Buelke's claimis not
tinmely and should be dism ssed for failure to conply with the
applicable statute of lintations.

| SSUES
1. Is conplainant's conplaint barred by tine linitations?

2. Was conpl ai nant selected for layoff or otherw se
di scri mi nat ed agai nst because of activity protected under the
Act ?

TI ME LI M TATI ONS

The threshol d i ssues whi ch nust be addressed is whether M.
Buel ke's claimis tinmely. M. Buel ke layoff occurred on January
31, 1986. On March 31, 1986 M. Buelke filed a discrimnation
conplaint with the Mne Safety and Health Admi nistration (MSHA).
MSHA i nvestigated M. Buel ke's conpl ai nt and based upon that
i nvestigation deternm ned that a violation of section 105(c) of
the Act had not occurred. MSHA so advised M. Buel ke by letter
dated May 13, 1986. The May 13, 1986 letter also advised M.
Buel ke that if he disagreed with MSHA's determ nation, he had 30
days after the receipt of that "notice" to file his own action
wi th the Conmi ssion.

M. Buel ke's pro se conpl aint was received and st anp-dated
in the Comm ssion office on June 24, 1986. This was his initia
contact with the Comm ssion. He dated the letter (conplaint) June
16, 1986. Exhibits R-21, R 22, and R 23. The envel ope which
enclosed M. Buelke's letter was postmarked June 19, 1986. It is
noted that June 16, 1986 was a Monday and June 19, 1986, the date
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the letter was postmarked was a Thursday. M. Buel ke's appeal to
the Commi ssion was not filed within 30 days of the date of MSHA' s
May 13, 1986 notice. MSHA's May 13, 1986 letter was signed for on
May 16, 1986 by a friend of M. Buel ke who he was having pick up
his mail for him M. Buel ke also testified regarding various
personal problens and circunstances which occurred in May and
June of 1986 to explain the delay in filing his action with the
Conmi ssion such as stress due to the illness of a friend and the
death of his aunt.

M. Buel ke states that he has had approximately 225 hours of
col l ege credit; that he understood he needed to file with the
Commi ssion within 30 days of the May 13, 1986 notice from MSHA if
he shoul d di sagree with MSHA' s determ nation

Section 105(c)(2) of the Act provides that a m ner who
bel i eves that he has been discrimnated against may, within 60
days after such violation occurs, file a conplaint with the
Secretary. The Act further provides that upon receipt of a
conplaint by a miner, the Secretary shall comence an
i nvestigation within 15 days, and if he determ nes that
di scrim nation has occurred, he shall immediately file a
conplaint with the Commission. It directs the Secretary to notify
the mner in witing within 90 days of the receipt of a conplaint
of his determ nation whether a violation has occurred. The Act
further provides that if the Secretary, upon investigation
deternines that the provisions of 105(c) have not been viol at ed,
the "conpl ai nant shall have the right, within 30 days of notice
of the Secretary's deternmination, to file an action in his own
behal f before the Commi ssion, charging discrimnnation . "

On review of the legislative history of the Federal M ne
Safety and Health Act of 1977 and Comm ssion cases involving
section 105(c), | amsatisfied that the time linmtations of
section 105(c) were not intended to be jurisdictional. See S.
Rep. No. 181, 95th Cong., 1st Sess. 36 (1977), reprinted in
Senate Subconmittee on Labor, Committee on Human Resources, 95th
Cong., 2d Sess., Legislative History of the Federal M ne Safety
and Health Act of 1977 at 624 (1978).

The Conmmi ssion has indicated that dism ssal of a conplaint
for late filing is justified only if the respondent shows
material, legal prejudice attributable to the delay. Cf
Secretary/Hale v. 4-A Coal Conpany, Inc., 8 FMSHRC 905 (1986). No
such showi ng has been nade here. Although respondent all eges
prej udi ce and sonme of the potential w tnesses are no | onger
enpl oyed by Thunder Basin, | find that respondent has not shown
material legal prejudice attributable to the delay. Respondent's
contention that M. Buelke's claimmust be dismssed for failure
to comply with the statute of limtations contained in section
105(c) of the Act is rejected.
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ADVERSE ACTI ON - THE LAYOFF

Due to | ack of work Thunder Basin on January 31, 1986 laid
of f approximately 140 enpl oyees includi ng 40 nanagenent
enpl oyees. M. Buel ke was one of the 8 electricians in the
el ectric department that fell within the reduction in work force
criteria used by Thunder Basin in conducting a |ayoff at its
m ne. This reduction in work force criteria consisted primarily
of the sanme criteria previously established and used by Thunder
Basin in an earlier, 1983, reduction in work force. The basic
rel evant criteria under which M. Buel ke was laid off is set
forth in Exhibit 1 as foll ows:

THUNDER BASI N COAL COVPANY
REDUCTI ON I N WORKFORCE, 1986

1. ANY THUNDER BASI N COAL COMPANY EMPLOYEE THAT FALLS
UNDER THE FOLLOW NG 1983 CRI TERIA W LL BE SEPARATED
REGARDLESS OF SENI ORI TY STATUS:

5 PERFORMANCE RATI NG,

3RD STEP CORRECTI VE ACTI ON

4 PERFORMANCE RATI NG

3- PERFORMANCE RATI NG AND TWO CORRECTI VE ACTI ONS,
TWO CORRECTI VE ACTI ONS.

There was no evidence that the criteria used in the
reduction in force layoff on January 31, 1986, was i nproper or
unfair criteria for Thunder Basin to use in conducting the |ayoff
and M. Buelke clearly fell within the reduction in work force
criteria. At the time of January 31, 1986 |ayoff M. Buel ke had
two third step corrective actions in his personnel file. Exhibit
R-7 and R-12. The nost recent performance reviewin his file was
a 3- rating. (Exhibt R-17). In addition M. Buel ke had a total of
four corrective actions in his file (Ex. R2, R-3, R 7, and
R-12). Thus, M. Buelke fell within three of the five performance
criteria which were the first factors | ooked to in selecting
enpl oyeess for the 1986 |ayoff (Exhibit R-1). Under the
established criteria M. Buel ke woul d have been sel ected for
layoff if he fell within only one of the five performance
criteria.

Wth regard to the four corrective actions M. Buel ke was
initially disciplined for using code 33 to record three different
absences during 1984. Thunder Basin contends that this was
contrary to conpany policy set forth in Exhibit R36. It is
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clear fromthe record that M. Buel ke used the code 33
designation on his absences even though he had been specifically
instructed by his supervisor "O W Wendell" Johnson that he
shoul d not do that.

Next M. Buel ke received a step Il corrective action for
| eaving his work area without permission. (Exhibit R-3). He then
received two step IIl corrective actions, one for failure to

remove conpany property fromhis | ocker, (Exhibit R7) and a
second for unsafe conduct when he was involved in a serious
accident. (Exhibit R 12%9B.

M. Buel ke al so had a 3- evaluation in his file at the tine
of the layoff. (Exhibit R-17) M. Stanforth testified that in
maki ng his evaluation of M. Buel ke, he was concerned with M.
Buel ke's short attention span and concentration, inattention to
safety, and |lack of urgency in repairing equipnent.

Evi dence was al so presented that M. Buel ke had received a 3
eval uation in Decenmber of 1985 while M. Buel ke was working for
M. Minn at the Coal Creek M ne of Thunder Basin, a mne
approximately 25 miles from Bl ack Thunder M ne where M. Buel ke
usual |y worked. This evaluation never reached M. Buel ke's
personnel file which was left at the Black Thunder M ne. Nothing
in the record suggest that the |oss of this evaluation was in any
way tied to any protected activity by M. Buel ke. However, even
if the evaluation had been in M. Buelke's file, he still would
have been laid off under the reduction in work force criteria
because of the corrective actions he had received. M. Buel ke had
a total of four corrective actions and needed only two corrective
actions to be laid off. He also had two 3rd-step corrective
actions and needed only one 3rd-step corrective actions to be
| aid off under the established reduction in work force criteria.

DI SCRI M NATI ON

It is well settled that in order to establish a prim facie
case of discrimnation under section 105(c) of the Act, a
conpl ai ning m ner bears the burden of production and proof in
establishing that (1) he engaged in protected activity and (2)
the adverse action conplained of was notivated in any part by
that protected activity. Secretary on behal f of Pasula v.
Consol di ation Coal Co., 2 FMSHRC 2786, 2797-2800 (Cctober 1980),
rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC 817-18 (Apri
1981). The operator may rebut the prima facie case by show ng
either that no protected activity occurred or that the adverse
action was in no part notivated by protected activity. If an
operator cannot rebut the prima facie case in this manner, it
nevert hel ess
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may defend affirmatively by proving that it also was notivated by
the miner's unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity alone. Pasul a,
supra; Robinette, supra. See al so Eastern Assoc. Coal Corp. V.
FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford
Construction Co., 732 F.2d 954, 958-59 (D.C. Cir. 1984); Boich v.
FMBHRC, 719 F.2d 194, 195-96 (6th Cir. 1983) (specifically
approvi ng the Comni ssion's Pasul a- Robinette test). Cf. NLRB v.
Transportati on Managenment Corp., 462 U. S. 393, 397-413 (1983)
(approving nearly identical test under National Labor Relations
Act .

PROTECTI VE ACTIVITY

M. Buel ke fully established that he engaged in protective
activity. At the safety neetings he and his fellow electricians
woul d voice safety concerns. He often took the lead in voicing
those concerns. One of the major items with which he becane
concerned early in 1983 was a high vol tage underground feeder
wire buried directly into the earth (no conduit, no concrete). He
testified that he was concerned about the risk of a fatality from
this underground buried cable. M. Buel ke states that Thunder
Basin "seemto be dragging their feet for over two years" and
that "after about two years of trying to get the conpany to
correct the condition, | and two other electricians hired a
private attorney to confront the conpany". A neeting was held in
June 1984 but there was no i mrediate correction. He states that
early in 1984 he had a job that involved this underground service
feeder. He refused to work on these lines. He disconnected them
grounded them and tagged themout with a "do not operate tag".

M. Buel ke testified that thereafter Bob Bassett, electrica
supervi sor, ordered two other electricians to renove the tag and
put this underground feeder back into service. Early in January
1985 M. Buel ke conplained to MSHA about the underground cabl e.
He met with MSHA in conjunction with his conplaint. This led to
the January 31, 1985 MSHA inspection and investigation. As the
result of the investigation and inspection MSHA did not issue any
citation because the conpany was in process of replacing these
under ground feeder cables. (Exhibit R-10).

MOT1 VATI ON

It is M. Buelke's contention that his poor perfornmance
eval uations and corrective actions were based upon
m sinter-preted, nmsunderstood, or nonexistent conpany policies
whi ch were applied agai nst himw thout using proper facts or
i nvestigation.

It is recognized that direct evidence of notivation is
rarely encountered and that reasonable inferences of notivation
may be drawn from circunstantial evidence showi ng such factors as
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know edge of protective activity, coincidence in tinme between the
protective activity and the adverse action, and di sparate
treatment. See Secretary on Behalf of Chacon v. Phillips Dodge
Corp., 3 FMSHRC 2508 (November 1981), rev'd on other grounds, 709
F.2d 86 (D.C. Cir. 1983). Nevertheless it has been held that an
enpl oyee's "mere conjecture that the enployer's explanation is a
pretext for intentional discrimnation is an insufficient basis
for denial of sunmary judgnment." Branson v. Price River Coal Co.,
853 F.2d 768, 46 FEP Cases (BNA) 1003 (10th Cir. 1988). There
must be evidence of discrimnatory intent or evidence from which
a reasonabl e inference of discrimnatory intent can be drawn.

The essential question is not whether Thunder Basin has
treated M. Buel ke in a reasonable, fair, and nondiscrim natory
manner, but whet her any adverse action was taken against himin
any part because of his protected activity. | find no persuasive
evi dence, direct or circunstantial, fromwhich to draw a
reasonabl e i nference of discrimnatory intent because of M.

Buel ke's protective activity. | find no bases on this record for
inferring that any adverse actions taken against M. Buel ke were
taken in sone part because of his protective activity. No

evi dence was presented indicating that Thunder Basin's actions in
disciplining himand in selecting himfor a |ayoff were in any
part related to any of his protected activity. Thus, M. Buel ke
has failed to present a prima facie case of discrimnation

Accordingly, | find that while M. Buel ke did engage in
protected activity and suffered adverse action, the preponderance
of the evidence presented fails to establish that the adverse
action was notivated in any part by the protected activity. The
case is therefore dism ssed.

August F. Cetti
Adm ni strative Law Judge
AAAAAAAAAAAAAAAAAAAAAAAAAAAAAA
FOOTNOTES START HERE
~FOOTNOTE_ONE
1. Section 105(c)(1) of the Act provides as foll ows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oynment in any coal or other mine subject to this Act because
such nminer, representative of nminers or applicant for enploynment,
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coa
or other m ne or because such miner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such representative of miners or applicant
for empl oynent has instituted or caused to be instituted any
proceedi ngs under or related to this Act or has testified or is
about to testify in any such proceedi ng, or because of the



exerci se by such miner, representative of miners or applicant for
enpl oyment on behal f of himself or others of any statutory right
afforded by this Act.



